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Introduction

The apocryphaaying,PD\RX OLYH LQ LQWH U H We&/dvénis amd teridndd20. X UH O\ |1
The phrasetseemingly a blessing on its face
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to directlyfile suit against its employéo recover unpaid wages and seek treble damages as to the
DPRXQW RI ZDJHV RZHG SOXYV iweWsRrgrih\antployeés WeleQrdteE R V W V
to filing a claim with the Virginia Department of Labor and Industry. In Virginia, subcontractor
employees now have a private cause of action against the subcontractor and the contractor with
significant teeth.

Many states have had such laws for several years, including California, Maryland, Oregon,
MassachusettandColorado. These laws are intendedmol accomplish the imposition ddibility

on general contractorsODU\ODQG YV ODZ HQDFW He&eta(Contractoy LIBIIIYO HG W K
IRU 8QSDLG :DSiHce 28BWmlltiple enforcement actions of these laws have been
engaged in by individuals and state labor authorittesearly as2017, the California Labor
Commissioner began issuing fines, startinghviining a general contractor almost $250,000 fine

IRU D VXEFRQWUDFWRUTVY ZDJH DQG KRXU YLRODWLRQV RQ D

ODQ\ (PSOR\PHQW 3UDFWLFHYV /LDELOLW\ ,QVXUDQFH 3(3/,” S
hour claims, typicail excluding claims under the Fair Labor Standards Act, for unpaid wages, or
employee misclassificatiorsee e.g Southern California Pizza Co. v. Certain Underwriters at

Lloyd's, London Subscribing to Policy Number 11ERR28 252 Cal. Rptr. 3d 635, 64&84l. Ct.

App. 2019). While there may be circumstances where such policies may cover defense costs, the
damages that a claimant may seek in these cases include penalties, treble damages, and the
HPSOR\HHYV DWWRUQH\VY IHHV ZKallfF &ndreket nGre Badin\alclhgsL | L F D C
action.

Common Sense Recommendation€ortractors need to take steps to avoid potential liability for

ZDJH WKHIW IURP D VXEFRQWUDFWRUYV HPSOR\HHV 9HWWL
remainscritical, as well as identification and approval of sulbcontractors regardless of tier.
Strengthening and clarifying indemnification provisions in standard subcontract forms, and
obligating flow downs to sububcontractors is also recommended. Contractioould implement
procedures for ensuring subcontractor and-suticontractor compliance with employee pay
requirements through reporting and certifications for every payroll period. Given the broader
prevalence of these laws, general contractors shewuidw existing EPLI policies and explore

other options for coverage as needed.

2. Status ofBusiness nterruption InsuranceClaims for COVID -19

The global pandemic has pladeglavily burdened U.S. businessiescing manyto close or limit
servicego comply with government directives farevent the spread of COVADO. This has led

to a growing number of lawsuits over whether temporary CGl3Drelated closures and
shutdowns of property are compensable under business interruption insurance. As of24pril 20
in excess of 180 COVIR9 related insurance lawsuits have been filed, the majority of which are
business interruption claims from COW® closures. Results in most jurisdictionwéaeen
favorable for insurance carriers.

In an example of a typicahse Atma Beauty, Inc. v. HDI Global Specialty 2620 WL 7770398

(S.D. Fla. Dec. 30, 2020), an insured filed a lawsuit seeking a declaratory judgment that
government orders closing na&ssential retail and commercial establishments triggered its
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busines interruption insurance coverage. Tédéhe coutJUDQWHG WKH LQVXUDQFH FI
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On June 29, 2020, Michigan joined this growing list when the Supreme Court of Michigan held in
Skanska USA Building Inc. v. M.A.P. Constructiomi@axtors, Inc, 952 N.W.2d 402 (Mich.

WKDW D VXEFRQWUDFWRUYVY GHIHFWLYH ZRUN FRQVWLW)
coverage under a modern CGL insurance pol®e idat 410;see alsdGreystone Constr., Inc.
v. Nat'l Fire & Marine hs. Co, 661 F.3d 1272, 1289 (C.A. 201Bheehan Constr. Co., Inc. v.
Continental Cas. Cp935 N.E.2d 160, 171 (Ind. 201Auto-Owners Ins. Co. v. Pozzi Window
Co, 984 So0.2d 1241 (Fla. 2008 \SUHVYV 3RLQW &RQGRPLQLXP $VVTIQ ,QF
143 A.3d 273 (N.J. 2016).

New York may become the next state to follow suiBlack & Veatch Corp. v. Aspen Ins. (Uk)
Ltd.
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increased quantity requirements. Such clauses are typical in government cantradtiacross
project delivery methods. Typically such clauses will kick in after an agreed upon threshold
increase in coskEscalation clauses protect the contractor from price increases that could not have
been predicted at the time of submitting a bid for the work. Without such a provision, the contractor
typically bears the entire risk of material and labor price escalations, regardless of the cause.

Claims Clausesaddressing shortagesppear mainly in polic works projects and provide
contractors the opportunity for compensation and time in the event of unexpected shortages of
material. See e.g. FDOT StandardSpecifications for Road and Bridge Constructig8;7.3.2
(allowing consideratiorof delays in delivery of materials @omponent equipmerthat affect
progress on a controlling item of work as a basis for grantimgeextension if such delays are
beyond the control of the Contractor or suppliéwhether based on ar@dde shortages or other
factors affecting feasible sources of supplypical clauses require documentation of the efforts
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the supplier were used by theplacemensubcontactorto complete the work, but the supplier
was not paid foseveraimonths of materials furnished.

The supplier sued the drywall subcontractor, its principal (who had signed a guarantee), and the
general contractorassertingbreach of contract, unjust enrichment, and enforcement of a
mechanic$ lien Thesubcontractor and thgincipalwere defaulted, but the trial court also entered
judgmentin favor of the supplier againtte general contractor on the unjustiehment claim.

The MirginiaSupreme Court affirmed the judgment in-a decsion which arguably expands prior
interpretations of unjust enrichment claims as well as upsets traditional contractual skipsion

that govern construction projects.

On gpeal, the general contractor argued that it was not unjustly enriched as it had paltamore t
the subcontract price witthé original subcontractorfollowing termination. While the court
acknowledged this genenatinciple, but held that it did not apply because the general contractor
had not ever paid anyone for the specific materials the suppti@sitied.The court concluded
thatin this instance the general contracfis not being forced to pay twice for supplies provided
by [the supplier].lt is being asked to pay oncelames G. Davis Constr. Corp. v. FTJ, |98

Va. 582, 596, 841 S.E.2d 642, 649 (20Z)rther, the court observed thead the supplier not
furnished the drywall, theeplacement subcontractor would have hadourchase jtthereby
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6. Workers Compensationand COVID-19

obQ\ VWDWH OHJLVODWXUHYV KDYH HVWDEOLVKHG RU H[WHQ
COVID-19. These actions vary in terms of applicability aimel extent of the presumption, but
generally thestatutes provide that a presumption tiet @ntraction of COVID19 arises in the

course of and within the scope of employment and therefore is a compensable injury or disease.

This presumption was adopted by nine states in 288Ka, California, lllinois, Minnesota, New
Jersey, Utah, ¥rmont, Wsconsin, and Wyoming), anchost legislation has provided for
retroactive applicabilityVermontfV QHZ O D ZheHrégii@t®no employeeghat had a
positive test for COVIBL9 starting in Aril 2020through 30 days after the termination of the state
of emergencylllinois recently voted to extend the COUD® presumptions through June 30, 2021
(HB 4276) Other statesAlaska, Minnesota, and Wisconyimay
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7. COVID-19 Vaccinations in the Workplace

(PSOR\HUV IDFH VRPH GLIILFXOW TXHVWLRQV UHJDUGLQJ WKF
EDFN WR 3 QRUPDO" ZKHQ LW FRPHV WR YDFFLQDWLRQ UHTXLU
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Common Sense Recommendationgach employer must evaluate and determine what is best for

its workplace and its employeeSiven the potential minefields and problematic employment
decisions that would very likely be required, employers may be better off strongly recommending
vaccinations rather than requiring thesia condition of employmerEmployers can implement
policies that encourage vaccinations such as paid time off to get vaccinated, paying for the vaccine
(if necessarypr providing financial incentives to employees to gatcinated Employers that
wantto requirevaccinations should carefully plan the processes and procedures it will use to:
implement the requirement, verify compliangespectprivacy issues and exemptions, and
disciplinary actions for nomenpliance.

8. Expanding Tort Liability to General Contractors and Construction Managers

Contractors and construati managers continue face claims for tort liability from entities or
persons with whom they ladontractuabprivity. These types of claimsound innegligence, and
either forpurely economic losses for personal injury and property damatyerecent years more
and more courts have adoptpdsitions that increase the exposure of general contractor and
construction managers for such claims.

In the past many of these claims woulel donsidered barred by the economic loss rule, which
prohibits third parties from claimingurely economic lossesgainst parties to which they were
not in privity of contractHowever, the majority of jurisdictionsow diminished the economic
loss rule andnstead adopted the approachRestatement (Second) of Torts 8552@titled
Information Negligently Supplied for the Guidance of Othestsich provides in part:

One who, in theourse of his business, profession or employment, or in any other
transaction in which he has a pecuniary interest, supplies false information for the
guidance of others in their business transactions, is subject to liability for pecuniary
loss caused tdiem by their justifiable reliance upon the information, if he fails to
exercise reasonable care or competence in obtaining or communicating the
information.

Restatement (Second) of Torts § 552 (19F@&y general contractors and construction managers
this trend meanthatin many jurisdictionghird parties may assert potential claims in negligence
regardless of contctual privity.

Recent casdsaveconfirmed this trendin several cases out of Louisiana, courts there have held
that a constretion managehired by the ownemay be sued by a gaad¢contractor for neligent
professional undertakings date alack of privity, andhe fact that the cofrsiction manager was
not a design profession&eelathan Co., Inc. v. State, Dep't of Educ., Recovery Sch, R&it.

So. 3d 1 (La. Ct. App. 2017pwner$ construction manager owed duty to general cotarguch

that negligence claim could be sustainesd)e &0 McDonnel Group, LLC v. DFC Group, Inc.
CV 199391, 2020 WL 87121

10
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Conversely, contractors have used the same arguments to forward negligence claims against design
professionals. In a recent Hida casea general contractor sued architectural firm and architect
for professional malpractice, alleging that contractor suffered economic lossesidfeative
plans.The trial court granted the design professioffaistion to dismiss but the appellate court
reversedThe appellate couhteldthata special relationshigxisted betweetine general contractor
and the design professionals, doetheknowledge of the design professionals ttiet general
contractor would rely on the erroneous documents and could be injured as.sSe=déwett

Kier Construction, Inc. v. Lemuel Ramos and Associates,1#b.So0.2d 373, 37&la. 4th DCA
2000) see also Russell v. Sherwilvilliams Co, 767 So.2d 592, 59395 (Fla. 4h DCA 2000)
(permittingpainter$ claimfor negligenceand fraudulent inducement against paint manufacturer
associated witlprodud application instructionsecaromic loss rule did not bar recovery where
manufacturer supplieglaintiff with false information in the course of its business on which it

11
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scope of work. Consideration should be given to disclaimgardingthe extent of reliace that
nonparties may place on the contra@avork product. Express statemedtitsclaimingthird party
beneficiary status should likewise be includedurance coverage for potentiability exposure
should also be investigated.

9. Legal Impacts of New Developments isafety

The construction industry has made huge gains in safety and reducing overall injuries and the
severity of injuries in the workplac@ccording to the U.S. Bureau of Labor Statistics (BL%)

total number of employenelated workplace injuries (all industries) remained the same for 2018

at 2.8 injuries per 100 futime workers.

This immediate trend is disconcerting for a number of reaskms.construction industry has
invested huge sources and time dealing with safety. Every contractor focuses on safety. It is not
only concern for the health and welfare of each worker but every injury, evenraguvdable

one, has an economic and morale imp8efety also has an impact on ovemlfitability and
obtaining new workin every negotiated procurement, the owner wants to know the Experience
Modification Rate (EMR)AIso, the EMR directly affects workers compensation rates. Everyone
wants a safe workplace and safe employ@#s; has the recent investments, including in worker
protection and technology, not generated corresponding improvements in preventing workplace
injuries?

7KLV pVWHDG\ VWDWH" RI LQMXU\ LQFLGHQFH FRQWUDVWYV Z
years.In fact, for the construction industry, workplace injuries rose in 2019 teyadr2high and

more concerning the fatal injury rate also rd3eS reported in its annual report on occupational

deaths that private sector construction fatalities increagesbime five percent to 1,06This
increase matched the largest number of fatalities since 2007.

Some in the industry say the increase is driven by a large increase in falls from heights.

12
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When we think of risk compensation, think of seatbelts, antilock brakes, adaptive cruise control,
road safety and lighting and askhy has the level of crash injuries and fatalities not decreased?
Think child-resstant caps on medicirmd askwhy has the poisoning of children not decreased?

This study in the ASCE Journal of Construction Engineering and Management focused on the

13
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front technology and training sts and legal risk. Delegation of BIM responsibilities to
subcontractors must be carefully crafted and subcontractors must have staffing and technological
capability to perform. Allocation of responsibility for design and potential errors when using BIM
cdlaboratively remains challenging. BIM can impose unintended efiessgn obligations on
participants who may not have the appropriate training, licensing or insurance. BIM models
provide a wealth of information, but careful contractual language shoglohiselered to limit the

extent of reliance on the model by others.

Common SenseRecommendationsUsers of new andmergingtechnologies must consider not

only the benefits of using the technology but the potemsied. Soméechnologies, such as drones,
may pose risks to employeegher projecparticipants, and the public at large. Contractbosufl

insure proper training and compliance with regulations as welsasance considerations. Other
techndogies, such as BIM, can pose contractual risks when obligations are not fully passed on to
project participants and use of médg information is noaippropriateljyimited. Contractors must
adapt contractual terms addsclaimers to protect againstproper usef modeling information

and the potential limits of subcontractor participation in the model.
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